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When is a beer a beer?
Alcohol definitions are critical de-regulation issues!
Do you ever wonder why there are products in a
store’s “beer” section that clearly aren’t beer? Do
you know why products that amount to 4-5 drinks in
a single container are sold in a convenience store?
The explanation is usually found in the “definition”
section of your state’s alcohol laws.
After Prohibition, most states adopted a regulatory
system that fostered moderate drinking. One method
was to make alcohol products with low alcohol
content widely available in grocery stores, but
confine other products to more tightly controlled
liquor stores. At that time, a low alcohol content
product usually meant beer with about 3-4% alcohol.
The statutes which say what can be sold where use
definitions of beer, wine and spirits for this purpose.
Thus, in many states beer, as defined in the statute,
may be sold in grocery and convenience stores and
spirits and sometimes wine, as defined in the
statute, must be confined to a liquor store. The
definitions usually include a description of how the
product is made and a limit on alcohol content. For
example, beer is often described as a fermented
beverage made from malt, barley and hops with an
alcohol content less than 5%. Most states’ definitions
are variations on this theme: some have higher or
lower alcohol limits and others have no limit. This
method of retailing prevailed for several decades
after Prohibition.
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But, over the years two things happened. First, the
alcohol content of beer crept up. States were asked
to modify their definitions to allow higher alcohol
content products. It didn’t seem like a big deal when
the change was from 4% to 5%, but today craft beers
are sometimes in the 8% range and can actually be as
high as 20%.
Second, industry developers were able to create a
new product category—the Flavored Malt Beverage
(FMB) -- and shoehorn it into the definition of
“beer.” To make these products, a “malt beverage”
was used as a base; then the color, flavors and
alcohol were stripped out. New flavors, colors and
alcohol were added …and the “alcopop” was born!
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Hard lemonade, hard cola, and several other products
that mimic mixed spirits drinks now share the “beer
cooler” moniker.

Montana Changes Laws for Craft
Brews, but Restricts Other Products

More importantly the FMB’s enjoy the lower beer
tax and extensive distribution network. Since these
products aren’t defined as distilled spirits, they are
able to advertise in media where spirits advertising is
not allowed.
As the FMB category expanded, they became
popular with youth, particularly young women who
prefer sweet, fruit tasting alcohol drinks over beer.
A recent product that made use of these definitions
was the alcohol energy drink. After studies found
problems with mixing alcohol and caffeine, several
states banned them or required them to be sold in
liquor stores.
Recently, 17 attorneys general signed a letter
detailing the dangers of a product called Blast.
Because it is sold in 23.5 ounce cans with 12%
alcohol, it equals 4.7 standard drinks. Thus, drinking
one can equal one incident of binge drinking.
Consumers can be mislead into thinking that one can
is one standard drink, or two at the most.
Definitions make a big difference and public
health officials should be alert to any proposed
changes. In many states the definitions have been
diluted to the point where they no longer foster
moderation. It is also unwise to foster the illusion
that a single serving can or bottle is one drink when
it is not.
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In 2009, Montana made two law changes designed to
reduce the availability of cheap high alcohol content
beverages but allow more expensive quality craft
beers wider availability. Previously, beer sold
outside of liquor stores could not exceed 8.75 %
alcohol by volume.
The law added a new “beer category” with alcohol
content of over 8.75% up to 14%. Those beers could
be sold in convenience and grocery stores only if
75% of the product was made from malted cereal
grains. So, any FMB that exceeds 8.75% alcohol
must be sold in a state liquor store. The same is true
for other high alcohol content “malt beverages” that
are not traditional beer.
At the same time a second law changed the
definition of “liquor” to include caffeinated or
stimulant-enhanced malt beverages. This meant
these products could only be sold in a state liquor
store. Time will tell whether these definition
changes are sufficient to restrict products that are
cheap, attractive to youth and contain a high amount
of alcohol.
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